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Wednesday Afternoon Session 
June 4, 2003 
1:40 p.m. 

★ ★ ★ ★ 

PROCEEDINGS 
★ ★ ★ ★ ★ 

(In open court with a jury present:) 
THE COURT: 

Please be seated. 

Mr. Herman, are you ready to 
continue? 

MR. RUSS HERMAN: 

Yes, Your Honor. 

Good afternoon. Judge. Good 
afternoon, ladies and gentlemen. And 
learned counsel, good afternoon. 


JERRY F. WHIDBY, Ph.D. 

being previously duly sworn by the Clerk, testifies 
and says further as follows: 


VOIR DIRE EXAMINATION Continued 


BY MR. RUSS HERMAN: 

Q. Good afternoon. Dr. 
A. Good afternoon. 

Q. When we last spoke, 
hypothetically that there 
case that the average age 
smoke or smokers begin to 
and a half years old. Do 
A. Yes, sir, I do. 

Q. And we had up JW-60 


Whidby. 

I had asked you to assume 
has been testimony in the 
at which children begin to 
smoke is between 14 and 14 
you recall that? 

21134 


http ://legacy.library.ucsf.£^tii#otaJI[^00/|^.industrydocuments.ucsf.edu/docs/lzfl0001 





1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 


MR. RUSS HERMAN: 

Could we put that up, please? 

And Your Honor, if you will look at 
the screen, in order to facilitate the 
question that I was about to ask when we 
recessed, I asked Mr. Gethers to darken 
this slide from 1925 through 1980 for the 
purposes of the question. 

And since it's at least a cosmetic 
change, I wanted to point that out to the 
Court and opposing counsel. 

May I publish? 

THE COURT: 

You may publish it. 

MR. RUSS HERMAN: 

Thank you. 

BY MR. RUSS HERMAN: 


Q. I wanted to make clear that folks that were 
born in 1925 through 1980 who began smoking between 
the ages of 14 and 15 were members of the class. Do 
you see that in the darkened area? 

A. Yes, I see the darkened area. 

Q. Because the class ends at '96. 

So that folks under the age of 23 are not in 
the class because at 1982 and 14 and a half would 
put them past 1996. 

And that folks living today, if they were 
born between 1925 and 1980, between the ages of 78 
and 23, if they were smokers or former smokers are 
in the class. That's the issues that we are dealing 
with in this case. Do you see that? 

MR. GAY: 
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Objection. 

THE COURT: 

Mr. Gay, would you like to approach 
the bench? 

MR. GAY: 

Sure, Your Honor. 

(At sidebar:) 

MR. GAY: 

I have a couple of objections. Your 
Honor. 

First is it's way beyond the witness' 
knowledge. Mr. Herman just is 
testifying. 

Secondly, the class definition has 
another component of it, which is desire. 
And you don't know who these people are, 
you have no idea what their smoking 
history is. It's incredibly vague. 

It's improper demonstration. It has 
nothing to do with qualifications. 

MR. RUSS HERMAN: 

It's a foundation question, and there 
have to be two others to ask him a 
question dealing with his qualifications. 

THE COURT: 


Let me check the question again. 
The objection is overruled. 

(In open court:) 

BY MR. RUSS HERMAN: 


Q. Do you remember the predicate to the 
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31 question? I didn't get to the question. 

32 A. Unfortunately I don't, no. 

21136 

1 Q. Let's see if I can view this and expedite it 

2 and make it more simple; okay? 

3 The folks in gold, if they meet other 

4 criteria — that is, they qualify for either 

5 cessation clinics and/or medical monitoring — if 

6 they qualify for them, they come in these age 

7 groups, do you understand that? 

8 A. Yes, I understand they come in age groups, I 

9 guess in age groups. 

10 Q. My question is can you as an expert witness 

11 keep in mind the ages of the folks who were exposed 

12 potentially to your product as you give expert 

13 testimony? 

14 A. I think so. I will try to. Again as before, 

15 if you give me a hand. 

16 And not to nitpick, but if you added 14 to I 

17 guess '81, you would get 95. 

18 Q. That's correct. 

19 A. And not 94. 

20 Q. If you add 14 to 1980, you get 94? 

21 A. Uh-huh. 

22 Q. And if you add 14 to '81, you get 95. 

23 A. Uh-huh. 

24 Q. And if you add 14 to '82, you get 96. 

25 A. Correct. 

26 Q. And '96 would be the cut-off. Age 21 would 

27 be the cut-off? 

28 A. So more than the highlighted area. 

29 Q. Yes. Because we didn't want to burden the 

30 Court or you or the testimony putting every year 

31 down. We just want to get a time frame. 

32 And my question is, as an expert, do you feel 

21137 

1 you could keep that time frame in mind as you answer 

2 the questions that either Mr. Gay is going to ask 

3 you or that I'm going to ask you or someone else 

4 will ask you? That's the question. 

5 MR. GAY: 

6 Objection. Relevance. 

7 THE COURT: 

8 Overruled. Answer the question. 

9 A. As best as I can, I will, yes. 

10 Q. Thank you very much, and I appreciate that. 

11 Now, I want to get into some very specific 

12 questions — 

13 MR. RUSS HERMAN: 

14 You may take that down, Carl, 

15 please. Thank you. 

16 BY MR. RUSS HERMAN: 

17 Q. — very specific questions about your 

18 qualifications. 

19 From the time that you were at Philip Morris 

20 in 1972 to 1996, did Philip Morris do biological 

21 testing on any cigarette that it actually sold in 

22 the marketplace? 

23 A. To the best of my knowledge, we didn't do 

24 biological testing on cigarettes sold in the 

25 marketplace. 

26 Q. So I will just take Marlboros, one of your 

27 brands, so it will apply to all brands while you 
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28 were at Philip Morris from 1972 to 1996. As an 

29 expert, in your review, did Philip Morris do any 

30 biological testing on any cigarette that it sold in 

31 the marketplace from 1925 to the time you began 

32 working in 1972? 

21138 

1 A. I'm unaware of testing of commercial 

2 cigarettes from a biological perspective. There may 

3 have been some. I may have missed that in my 

4 review. 

5 Q. From 1925 to 1996, as far as you know, 

6 Philip Morris never tested a cigarette it actually 

7 sold in Louisiana biologically; correct? 

8 A. To the best of my knowledge, correct. 

9 Q. And biological testing would be testing for 

10 disease or harm; correct? 

11 A. It would be related to disease and harm, yes. 

12 Q. So from 1925 to 1996, to the best of your 

13 knowledge, as an expert, none of the cigarettes that 

14 your company sold in Louisiana were tested for the 

15 disease or harm they might cause; correct? 

16 A. Yes. The same answer as before. 

17 Q. The answer is a yes; correct? 

18 A. That's right. 

19 Q. Now, I want to make sure I get this right. 

20 Mr. Gay asked you a question about biological 

21 research, did he not? 

22 A. Yes. 

23 Q. But you are not an expert in that, are you? 

24 A. No, I am not. I work with experts in that 

25 area. 

26 Q. And you yourself can't testify as an expert 

27 to any design change you participated in between 

28 1972 and 1996 that caused less harm to a Louisiana 

29 smoker; isn't that correct? 

30 A. I can't testify as an expert. All I can 

31 testify to is as to what the experts did and the 

32 results they reported to me. 

21139 

1 Q. See, they are not here to talk to the jury. 

2 I'm trying to determine what it is you can say as an 

3 expert. 

4 And you can't tell this jury, as an expert 

5 for Philip Morris in analytical chemistry involved 

6 with design, that a single design that you worked on 

7 was biologically tested in the marketplace, or that 

8 it actually reduced the harm to Louisiana citizens; 

9 am I correct? 

10 A. I apologize, but your question is complex. 

11 Q. I will break it down again. 

12 A. Thank you. 

13 Q. And I will leave out biological testing 

14 because it's redundant. I already asked that. 

15 I want to make it clear that when I'm 

16 asking — because it's important for us to know — 

17 you, as an expert, can't say that any design you 

18 worked on at Philip Morris causes less harm to the 

19 smoker in terms of disease; correct? 

20 A. Not as an expert, no. 

21 Q. Thank you. 

22 Now, Mr. Gay asked you about epidemiology; 

23 correct? 

24 A. He did ask, yes. 
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25 Q. I don't think he asked you how many 

26 epidemiologists Philip Morris employed at the 

27 facility you worked at in 1972. Would you share 

28 that with us? 

29 A. We had none. 

30 Q. Well, how many epidemiologists did 

31 Philip Morris employ when you left in 1996 at the 

32 facility that you worked at? 
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1 

A. 

I didn't leave in 

' 96. 


2 

Q. 

I'm sorry, '98. 



3 

A. 

How many did they 

have 

when I left in '98' 

4 

Q. 

Yes, sir. 



5 

A. 

Zero, none. 



6 

Q. 

Did they have, to 

your 

knowledge, between 


7 1925 and 1996 a single epidemiologist employed at 

8 the Richmond Research Laboratory? 

9 A. I don't know. I'm aware that they had any. 

10 Q. Sir, did they have a single epidemiologist 

11 employed by Philip Morris from 1925 to 1996 in 

12 Philip Morris' New York office? 

13 A. I'm unaware. I don't know. 

14 Q. Did they have a single epidemiologist 

15 employed anywhere, a PM employee, between 1925 and 

16 1996? 

17 A. I don't know. I don't know whether they did 

18 or not. 

19 Q. So you can't give testimony — you are not an 

20 epidemiologist? 

21 A. I am not. 

22 Q. You can't give testimony to the jury in this 

23 case even based upon Philip Morris' epidemiology 

24 experts; correct? 

25 A. Not based on Philip Morris' epidemiology 

26 experts, but based upon my reading and studies 

27 epidemiologists did is all I can say. 

28 Q. All right. To save time I'm not going to put 

29 up the demonstratives unless I really need to. I 

30 just want to go through these with you. 

31 A. All right. 

32 Q. The constituents that have been identified as 
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1 causing cancer in humans, that's not your expertise; 

2 correct? 

3 A. I don't understand the question. 

4 Q. Are you an expert in what constituents in 

5 tobacco smoke cause cancer in human beings? 

6 A. I certainly know the ones that have been 

7 identified. My expertise, however, is in the area 

8 of identification and quantification of those 

9 compounds. 

10 Q. Please bear with me. If you can answer yes 

11 or no, and if you want to explain after, I would 

12 appreciate it. 

13 A. Okay. 

14 Q. I don't know if that was a yes or a no. 

15 Are you an expert in determining the 

16 constituents in cigarette smoke that cause cancer in 

17 humans? 

18 A. Let me try again. I am an expert in 

19 measuring those compounds, identifying those 

20 compounds. 

21 But to say which compounds are a cause of 
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22 cancer in humans, I'm not an expert in that area. 

23 Q. Okay. 

24 A. I'm sorry that I have — 

25 Q. No, look, you are doing the best you can. 

26 Let me see if I can ask another question so we can 

27 understand what you are an expert in. 

28 You can identify tobacco-specific 

29 nitrosamines in tobacco smoke; correct? 

30 A. That's correct. 

31 Q. But you don't have the expertise to testify 

32 about cancer being caused by those nitrosamines; 

21142 

1 correct? 


2 

A. 

Not as an expert. Only through reading and 

3 

talking with toxicologists. 


4 

Q. 

And they are not here, see. 


5 


All right. You are not an expert in 


6 

biological testing; correct? 


7 

A. 

That is correct. 


8 

Q. 

You are not an epidemiologist, you are 

not a 

9 

chemical toxicologist; correct? 


10 

A. 

No. 


11 

Q. 

You are — 


12 

A. 

I'm sorry, that is correct. 


13 

Q. 

Huh? 


14 

A. 

I'm not sure how I answered that question. I 

15 

am 

not an expert — 


16 

Q. 

You answered it truthfully and well. 

I asked 

17 

a 

double question, and I assumed the answer 

was no. 

18 

Thank you. 


19 


You are not an expert in the risks of 

smoking 

20 

and human health, are you? 


21 

A. 

No, sir. 


22 

Q. 

You are not an expert in the safe levels of 

23 

exposure to cancer-causing things that are 

in 

24 

tobacco smoke; correct? 


25 

A. 

No. Again, only through working with 

people. 

26 

Q. 

You are not a medical doctor, sir? 


27 

A. 

No, I am not. 


28 

Q. 

You are not a healthcare provider, a . 

nurse, a 

29 

technician, sir, are you? 


30 

A. 

No, I am not. 


31 

Q. 

And you haven't been trained as such? 


32 

A. 

No, I have not. 
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1 Q. And you are not an expert in the relationship 

2 between smoking and health concerns and cigarette 

3 development, are you? 

4 A. Let's try it please one more time? I know 

5 about — 

6 Q. Are you going to offer — yes, sir, I will 

7 try one more time. I didn't mean to interrupt. 

8 A. You didn't interrupt. I don't think I — 

9 Q. Okay. Are you going to offer an opinion as 

10 an expert on the relationship between smoking and 

11 health concerns and cigarette development? 

12 A. No. I'm not an expert in smoking and 

13 health. I am an expert in cigarette development. 

14 Q. You are not an expert in any way on health; 

15 correct? 

16 A. That is correct. 

17 Q. You are not an expert in how tar and nicotine 

18 deliveries in the cigarettes you design affect 
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19 cancer risk, are you? 

20 A. No. 

21 Q. And you can't give an expert opinion on the 

22 relationship between cigarettes you designed or 

23 Philip Morris designs and the cause and incidence of 

24 cancer; correct? 

25 A. All I can do, again, is the same as before, 

26 to state what's been stated by the public health 

27 community. 

28 Q. And you haven't done any research yourself on 

29 human disease as it relates to tar and nicotine; 

30 correct? 

31 A. I have not, no. 

32 Q. And you are not an expert — I may have 

21144 

1 missed this. I may have misunderstood your answer 

2 to Mr. Gay. But you are not an expert on nicotine 

3 analogs, are you? 

4 A. I am an expert in the identification of 

5 nicotine analogs, quantification of nicotine 

6 analogs, and all the analytical work I did on that. 
IQ. I will get back to that if you are qualified; 

8 okay? I may be wrong about what you are testifying 

9 to, so I'm not going to belabor it at this point. 

10 You are not an expert on how nicotine affects 

11 the brain, are you? 

12 A. No, I am not. 

13 Q. Or any pharmacological issues dealing with 

14 how nicotine affects the brain or addicts people; 

15 isn't that correct? 

16 A. I'm not an expert in that area. I have read 

17 a lot, talked to people about it. 

18 Q. Now, are you an expert on how nicotine can be 

19 administered other than inhaling it? 

20 A. No. 

21 Q. Are you an expert on the difference between 

22 inhaling smoke or things that are in a cigarette and 

23 things that are ingested, the difference between the 

24 ways they affect the body? 

25 A. No, I am not. 

26 Q. Now, you are not an expert in the way people 

27 smoke, the way they compensate; correct? 

28 A. I am not an expert in it, no. 

29 Q. So if cigarettes are designed with whatever 

30 you said to Mr. Gay about holes in them or 

31 perforations or filter paper and all that business, 

32 you are not an expert on how people smoke once you 
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1 

design that cigarette and put it in the 

marketplace; 

2 

is that correct? 


3 

A. 

I have done some limited studies. 

but very 

4 

limited studies. 


5 

Q. 

Sir, are you an expert? 


6 

A. 

Not in all areas, no. 


7 

Q. 

Are you an expert in the way that 

smokers 

8 

smoke? 


9 

A. 

Not in general, no. 


10 

Q. 

In smoker compensation? 


11 

A. 

No. 


12 

Q. 

Also there is a name for it called titration. 

13 

the 

way they titrate to get more nicotine? 

14 

A. 

No. 


15 

Q. 

You are not an expert in that either, are 
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16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 


you? 

A. No, I am not. 

Q. Now, you are not an expert in marketing. 

A. I am not. 

Q. Are you an expert in advertising? 

A. No. 

Q. Are you an expert in why consumers buy 
particular Philip Morris brands or other brands? 

A. No, sir, I'm not. 

Q. Now, originally at your deposition in this 

case under oath, you said that you didn't plan to 
read the expert reports of the experts that have 
come here to testify on behalf of Louisiana 
citizens. Do you recall that? 

A. I do, yes. 

MR. GAY: 

Objection. 

21146 

THE COURT: 

Mr. Gay, do you want to approach the 
bench? 

(At sidebar:) 

THE COURT: 

My screen indicates that he answered 
the question. 

MR. GAY: 

I agree. Your Honor. I try to make 
objections as fast as I can. 

My objection is basically it's an 
improper use of the deposition. If he has 
a question to ask the witness, you ask the 
witness a question. You don't just start 
citing someone's deposition for some 
proposition, and it's just improper. 

MR. RUSS HERMAN: 

The reason I have to — the reason I 
have to do that is in his export report, 
he says generally he may criticize or talk 
about plaintiffs' experts. 

He says in his deposition that he's 
not going to read their reports, and I 
need to establish that in order to ask him 
if he's read the reports of the experts 
since the deposition. 

THE COURT: 

Well, that is one way to construe 
it. As I read his report, he said he 
might comment upon prior testimony given 
by plaintiffs' experts. I think that's 
what he said. 

21147 

MR. RUSS HERMAN: 

Yes . 

THE COURT: 

I am going to let him answer the 
question. It's moot anyway. 

(In open court:) 

THE COURT: 

The objection is moot. The question 
has been answered. Next question, please. 
BY MR. RUSS HERMAN: 

Q. Have you read the testimony given in 
plaintiffs' case, in this case, since your 
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13 

deposition? 


14 

A. 

I read some, yes. 


15 

Q. 

What testimony have you read? 


16 

A. 

I read some of Dr. David Townsend's 

and some 

17 

of 

Dr. William Farone's testimony. 


18 

Q. 

Dr. Townsend testified for Reynolds 

Tobacco 

19 

Company? 


20 

A. 

I believe that's correct, yes. 


21 

Q. 

So the only witness, expert testimony that 

22 

you 

have reviewed that was put on before 

the jury ! 

23 

plaintiffs in this case was that of Dr. Farone? 

24 

A. 

Yes. 


25 

Q. 

Not Dr. Henningfield? 


26 

A. 

No, sir. 


27 

Q. 

Dr. Benowitz? 


28 

A. 

No. 


29 

Q. 

Not Dr. Jaffe? 


30 

A. 

No. 


31 

Q. 

None of those folks; correct? 


32 

A. 

No. 
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1 Q. Not Dr. Burns; correct? 

2 A. No. 

3 Q. Not the medical witnesses in Louisiana from 

4 Tulane, Ochsner, et cetera? 

5 A. No. 

6 Q. Who gave you the trial testimony to read? 

7 A. I believe it was Ms. Brown. 

8 Q. Who? 

9 A. Ms. Brown, Jenny Brown. 

10 Q. When was that? 

11 A. I got some at my home last week, week before 

12 last, one or the other. And earlier on I got 

13 Dr. Farone's. But I'm not sure who gave it to me. 

14 I believe it was her. 

15 Q. You didn't get Dr. DeNoble's testimony? 

16 A. No, sir, I did not. 

17 Q. He was there while you were there, wasn't he? 

18 A. Yes, he was. 

19 Q. You are not an expert on whether low-tar 

20 cigarettes are less harmful, are you? 

21 A. Not an expert other than as we talked before. 

22 Q. Well, wait a minute. 

23 A. No, I am not. 

24 Q. You are not an expert on low-tar cigarettes 

25 being less harmful; am I correct? 

26 A. I'm not a biologist to make that decision. 

27 However, as I said before, I worked for 26 plus 

28 years with people whose job it was to do that 

29 working with them, relying on their expertise. 

30 Q. You see, does your expert report list the 

31 individuals upon whom you are relying for your 

32 opinions? 
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1 A. No. 

2 Q. What experts are you going to bring here to 

3 give testimony upon which you will rely for your 

4 opinion? 

5 A. I don't plan to bring anybody. 

6 Q. Now, Mr. Gay asked you a question. He said I 

7 believe for thirty years but I think actually — and 

8 I'm not quarreling with that, 1972 to 1998, those 26 

9 years — he said you were involved in the design of 
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10 cigarettes to make them safer. Do you recall that 

11 question? 

12 A. Yes. 

13 Q. During that same time period, didn't 

14 Philip Morris, the company you worked for, deny that 

15 cigarette smoking of their products caused cancer? 

16 MR. GAY: 

17 Objection. Beyond the scope of 

18 qualifications. 

19 THE COURT: 

20 Overruled. Answer the question if 

21 you are able to. 

22 A. I'm not aware of all the things that 

23 Philip Morris said. But I do know that they denied 

24 that over some of that period of time. 

25 Q. During the same period of time, you say you 

26 were — or it's suggested that you were designing 

27 something safe while Philip Morris was denying that 

28 its products caused or contributed to heart disease 

29 and COPD; isn't that true? 

30 A. It is true. My understanding of what 

31 Philip Morris was denying was the knowledge of the 

32 mechanism of the cause or the chemical compounds 
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1 that cause these diseases. 

2 These diseases, I mean, we still don't know 

3 what compounds or what the mechanisms are that cause 

4 these diseases. 

5 Q. The difference is you now admit it, don't 

6 you? 

7 A. I think Philip Morris has stopped fighting 

8 about it. 

9 Q. Yeah. 

10 A. They just went along with the Surgeon 

11 General's report. 

12 Q. And after 1996? 

13 A. Yes. 

14 Q. So it didn't affect this class, those 

15 admissions coming after 1996. 

16 You gave an opinion that cigarettes are 

17 addictive; correct? 

18 A. That's my personal opinion, yes. 

19 Q. Oh, okay. It's not an expert opinion? 

20 A. No, sir. 

21 Q. Oh, I see. 

22 A. Since we are separating those very carefully. 

23 Q. Yeah, I'm trying. 

24 Well, from 1972 to 1996, didn't Philip Morris 

25 deny that their cigarettes and smoke from their 

26 cigarettes were addictive? 

27 A. Yes. That period of time, yes. Again, in a 

28 similar fashion, the definition of addiction was 

29 changed. 

30 Q. When was it changed? 

31 A. One of the Surgeon General's reports. 

32 Q. Which one? 
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1 A. I don't recall. It was one of the '80 

2 reports. 

3 Q. Why did it take so long? If you are basing 

4 your change on the Surgeon General's, as an expert 

5 at Philip Morris, why did it take you so long to 

6 deny it? 
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10 
11 
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29 
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31 
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2 
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A. I don't know why they stayed with it that 
long. 

Q. We don't know either. 

MR. GAY: 

Objection, Your Honor. Mr. Herman is 
making comments in the middle of the 
witness' testimony. 

MR. RUSS HERMAN: 

I apologize. 

THE COURT: 

Mr. Herman, don't make comments in 
the middle. 

Finish your answer, please. 

THE WITNESS: 

Okay. 

A. I think what I was about to say was 
Philip Morris maintained the classical definition of 
addiction as whether or not cigarettes were 
addictive up until the point where they made the 
public statement that they were now going along and 
not fighting the Surgeon General and the public 
health community on the definition of addiction. 

That was probably after — certainly it was after 
' 96. 

Q. Now, I'm not interested — I want to get to 
what your expertise is. 
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Now, from 1972 to 1998 when you were employed 
at Philip Morris, I understand you were involved in 
some way in taking nicotine out of cigarettes; is 
that correct? 

A. I was, yes. 

Q. Well, was that because nicotine was 

addictive? 

A. I'm going to answer — 

Q. Okay. 

A. — what I believe. The reason we were 
working on removing nicotine from the tobacco was to 
be able to offer the consumer a choice of having 
nicotine in the cigarette or not, similar to having 
the choice of having decaffeinated coffee or not. 

Q. Did you — well, during that period of 
time — and I have heard — let me ask you this. 

How many cases have you testified in? 

A. In court or by deposition? 

Q. Either in court or by deposition. 

A. I don't know how many total. I think I have 
been in a courthouse like this about ten times. 

Q. Did any lawyer ever suggest to you as an 
expert that you ought to use the word "choice"? 

A. Not that I recall, no. 

Q. Well, then, let's talk about taking nicotine 
out. Isn't the reason that Philip Morris was taking 
out nicotine was because Philip Morris knew nicotine 
was addictive? 

A. I already answered that. I don't think so. 

Q. Okay. As an analytical chemist, how many 
constituents — that is, chemicals, compounds — are 
there in tobacco smoke as of 1996? 
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A. I don't remember how many we knew in '96, but 
probably on the order of between four and five 
thousand compounds. Maybe more. 


http ://legacy.library.ucsf.£^tii#otaJI[^00/|^.industrydocuments.ucsf.edu/docs/lzfl0001 



4 Q. How many of them are harmful? 

5 A. Lots. 

6 Q. You don't know, do you? 

7 A. I don't have an exact number, no, I don't. 

8 Q. Philip Morris didn't know while it was 

9 selling its cigarettes between 1925 and 1996 how 

10 many of the constituents in cigarette smoke were 

11 harmful; isn't that true? 

12 A. We knew there were a lot of them and we were 

13 attempting to work on a lot of them, yes. 

14 Q. You are not an expert in mutagenicity tests; 

15 is that correct? 

16 A. That is correct. 

17 Q. And tumorigenicity tests; correct? 

18 A. No. Again, I have seen a lot of the tests, 

19 but I'm not an expert in that area. 

20 Q. But you know, sir, as an expert, that 

21 Philip Morris did not begin testing its products on 

22 human beings until after you left Philip Morris; 

23 correct? 

24 A. That is correct. 

25 Q. As an analytical chemist, as an expert, 

26 nitrosamines that are tobacco specific — that means 

27 they just come from tobacco; correct? 

28 A. Correct. 

29 Q. And as an analytical chemist for the period 

30 of time that you worked there from '72 to '96, can 

31 you tell the jury, as an expert, whether Marlboro 

32 Lights deliver more or less cancer-causing 
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1 nitrosamines than Marlboro Regulars? 

2 A. From the FTC smoking parameters or from other 

3 smoking parameters, the Marlboro Lights deliver 

4 less. 

5 Q. Sir, I will get back to that. I am going to 

6 ask the question again. I will ask it a little bit 

7 differently. 

8 Are you aware as to whether Marlboro Lights 

9 deliver more tobacco-specific nitrosamines than 

10 Marlboro Reds to a human smoker? 

11 A. I don't know what any particular one human 

12 smoker gets. I can tell you what I believe. 

13 Q. What — as an analytical chemist, do you know 

14 what a marker is? 

15 A. I think I do. 

16 Q. What is it, sir? 

17 A. A marker is a representative compound, 

18 perhaps, of something else. 

19 Q. With a Ph.D. in analytical chemistry, are you 

20 familiar with what the markers are for smoke intake? 

21 A. Not all of them, no. Some of them. 

22 Q. You are not an expert in what cancer- 

23 promoting agents there are in cigarette smoke; 

24 correct? 

25 A. That is correct. 

26 Q. You have never tested, sir, the additives 

27 yourself, the additives singly or in combination 

28 which Philip Morris added to its products from 1925 

29 to 1996; correct? 

30 A. Not personally, no. 

31 Q. Sir, you have never conducted any tests as to 

32 what happens if those additives act together and 
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1 then are lit with a match, are you? 

2 A. Not personally, no. 

3 Q. Sir, you can take ingredients or chemicals, 

4 and if you use them the way you are supposed to, 

5 they could be beneficial, correct, as they are 

6 intended; is that correct? 

7 A. Can be, yes. 

8 Q. Sulfur, for example, administered by a 

9 physician and you take it as intended, as 

10 prescribed, it's beneficial; correct? 

11 A. I don't know that. I don't know whether it 

12 would be or not. 

13 Q. You never heard of a sulfur drug? 

14 A. You said sulfur. 

15 Q. Sulfur, yes. Sulfur as a chemical, if a 

16 doctor prescribes it and you take it as intended, it 

17 could be beneficial; is that correct? 

18 A. I don't know. 

19 Q. Okay. What about charcoal? Charcoal, if you 

20 take it and you put it in a barbecue pit and you 

21 light it as intended and use it as intended, it's 

22 fine, it's beneficial; correct? 

23 A. To cook a steak, yeah. 

24 Q. Steak, fish, whatever. Ever have gumbo? 

25 A. I love gumbo. 

26 Q. Good. 

27 And what about potassium nitrate? Potassium 

28 nitrate has got a beneficial use too, doesn't it? 

29 A. It's a fertilizer. Potassium nitrate is a 

30 fertilizer. 

31 Q. Yeah, okay. 

32 MR. GAY: 
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1 Objection to the relevance of this, 

2 Your Honor. 

3 BY MR. RUSS HERMAN: 

4 Q. But if you take sulfur as an analytical — 

5 MR. GAY: 

6 Objection. 

7 THE COURT: 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 

BY MR. 

20 

Q. 

21 

A. 

22 


23 


24 

A. 

25 

Q. 

26 


27 

A. 

28 

here, ! 

29 

shotgu 

30 

Q. 


He said object to relevancy before 
you started that question. 

MR. RUSS HERMAN: 

I'm sorry. 

THE COURT: 

Do you wish to approach the bench? 
MR. GAY: 

I think it's far afield. Your Honor. 
That's all. 

THE COURT: 

Overruled. 

RUSS HERMAN: 

Have you ever seen a shotgun shell? 

Yes. 

MR. RUSS HERMAN: 

May I approach. Your Honor? 

You are not going to shoot me, are you? 

No, I wouldn't do that, sir. I like you. 
It's got gun powder in it, doesn't it? 

I hate to be an analytical chemist on you 


didn't say that. It's got gunpowder in it. 


http ://legacy.library.ucsf.£^tii#otaJI[^00/|^.industrydocuments.ucsf.edu/docs/lzfl0001 



31 doesn't it? 

32 A. Yes. 
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1 Q. Now, you can take potassium nitrate, sulfur 

2 and charcoal, and if you get the formula right, it's 

3 the original formula that the Chinese used that 

4 Marco Polo brought back to form gunpowder; isn't 

5 that correct? 

6 A. No, sir. 

7 Q. What else do you add to it? 

8 A. You don't add potassium nitrate. You add 

9 potassium nitrite. 

10 Q. I'm sorry, potassium nitrite. 

11 And if you strike a match to it, it blows up; 

12 correct? 

13 A. If it's all mixed properly and contained. 

14 Q. So the point is, as an analytical chemist, if 

15 you have additives you are putting in your product, 

16 if you test them individually, they may be fine. 

17 But if you combine them and you ignite them and they 

18 cause a smoke that turns into constituents of four 

19 thousand chemicals and compounds, they may not be 

20 fit for the intended use, isn't that correct, as an 

21 analytical chemist? 

22 A. You are asking not an analytical chemist 

23 question, but a toxicological question. And that's 

24 not my area of expertise. 

25 Q. I'm sorry, if you can't answer it, that's 

26 fine. 

27 So I take it then you are not going to come 

28 in here and tell the jury that somebody tested all 

29 the additives and they were fine. Am I correct? 

30 You can't give expert testimony like that, can you? 

31 A. I can't give expert testimony. I can give 

32 fact-based testimony. 
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1 Q. That's based on what some toxicologist said; 

2 right? 

3 A. Yes. 

4 Q. Who is not here before the jury; right? 

5 A. Correct. 

6 Q. But you can't testify as an expert to that, 

7 can you? 

8 A. No, sir. 

9 Q. Now, I want you to assume hypothetically that 

10 in this courtroom evidence has been produced that 

11 shows that your company was interested in smoking 

12 behavior. Behaviorism, a branch of psychology; 

13 okay? Will you assume that? 

14 A. I will assume that for you. 

15 Q. And that your company studied between 1972 

16 and the time you left in 1998, physiological 

17 response and behavioral response to cigarette 

18 smoking psychologically. I want you to accept that. 

19 A. Okay. 

20 Q. You yourself are not an expert in 

21 physiological research; correct? 

22 A. No. 

23 Q. Or in behavioral responses; correct? 

24 A. Right. 

25 Q. You are not an expert in inhalation studies; 

26 correct? 

27 A. No, I am not. 
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28 Q. You are not an expert in communications; that 

29 is, company communications to the public or to the 

30 government; correct? 

31 A. I am not. 

32 Q. By the way, I understand that in your 
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1 testimony, that you are a consultant to the Consumer 

2 Products Safety Commission; correct? 

3 A. No, sir, I'm not a consultant to them. 

4 Q. Well, that you did something for the Consumer 

5 Products Safety Commission? 

6 A. I worked with them. 

7 Q. Okay. When was that, sir? 

8 A. While I was working for Philip Morris. 

9 Q. '72 to '98? 

10 A. During that period, but we can narrow it 

11 down. Sometime in the '87 till probably mid to late 

12 '90s, in that time frame. 

13 Q. And the Consumer Products Safety Commission 

14 does not have overlapping responsibility with the 

15 FDA, does it? 

16 A. It does not. 

17 Q. And it doesn't have overlapping 

18 responsibility with the Surgeon General? 

19 A. No. 

20 Q. And actually the Consumer Products Safety 

21 Commission during part of that period of time didn't 

22 meet because it didn't have a quorum; isn't that 

23 correct? 

24 A. I don't know the answer to that question. 

25 However, the people who worked for the Consumer 

26 Products Safety Commission were not let go and they 

27 continued to work on things they were doing. 

28 Q. Wasn't Mr. Stewart Statler a commissioner at 

29 that time? 

30 A. I don't know whether he was or not. 

31 Q. Well, let me ask you this. The Consumer 

32 Products Safety Commission, that's the one that 
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1 issues the toy safety circulars every year around 

2 Christmas, isn't it? 

3 That's really what they do. The Consumer 

4 Products Safety Commission has a very limited 

5 authority over very certain products; am I correct? 

6 A. They are mandated by the Congress. I don't 

7 know exactly what that is. I do know what they were 

8 working on when I was working with them, and that 

9 was with an effort to reduce the ignition propensity 

10 of cigarette. 

11 Q. Now, you are going to give some testimony 

12 about a product called Accord; is that correct? 

13 A. If asked. 

14 Q. All I know is — strike that. 

15 Well, can you tell us whether you are an 

16 expert as to whether Accord would be a better choice 

17 in overall terms for health than the conventional 

18 cigarettes that you sell? 

19 A. I certainly believe it would, but I'm not an 

20 expert in that area. 

21 Q. You can't give an expert opinion as to that, 

22 can you? 

23 A. No. 

24 Q. All right. Sir, I'm going to hand for ready 
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reference to Mr. Gay Plaintiffs' Exhibit 3739.01 
identified in your exhibit list as Whidby Exhibit 
2. That's in your deposition. I'm going to hand 
you a copy. 

MR. RUSS HERMAN: 

May I approach. Your Honor? 

MR. GAY: 

Objection, Your Honor. 
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THE COURT: 

You may approach. 

MR. RUSS HERMAN: 

Well, excuse me, Mr. Whidby. 

(At sidebar:) 

MR. GAY: 

This has not been given to us as a 
cross exhibit. I object to it. 

And I think, first of all, it's a 
report of the witness. If he wants to ask 
him some questions about it, I guess I 
don't have a problem with that. 

But it's not been cross exhibit 
listed. 

THE COURT: 

This report? 

MR. GAY: 

Yeah. 

THE COURT: 

It's your document. Overruled. 

(In open court:) 

MR. RUSS HERMAN: 

May I approach the witness. Your 
Honor? 

THE COURT: 


You may. 

BY MR. RUSS HERMAN: 


Q. Here is a copy of your report, sir. Do you 
want to take time and look at it? Whatever time you 
need. If you could sort of signal me when you are 
ready? 

A. Okay. 
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Q. Thank you, sir. 

MR. RUSS HERMAN: 


May I approach the witness? I forgot 
something. 

THE WITNESS: 


Your shotgun shell? 
MR. RUSS HERMAN: 


Yeah. Sorry about that. 
THE WITNESS: 


Okay. 

BY MR. RUSS HERMAN: 


Q. Is that your report? Does it bear your 
signature? Look at page six. 

A. Yes, it does. 

Q. Sir, you are aware that in order to testify 
as an expert in this case, the Court required you to 
submit an expert report as to what your opinions 
were; is that correct? Are you aware of that? 

A. I knew I submitted it. I guess somebody 
required it. 

Q. Well, what lawyer did you meet with that told 
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you or worked with you on your report? 

MR. GAY: 

Objection. Argumentative, 
irrelevant. 

THE COURT: 

Overruled. Answer the question if 
you are able to. 

A. I don't recall who I worked with. I wrote 
the report and gave it to a lawyer, they typed it up 
and we went through it. 

It may have been Mr. Kevin Webb. I'm not 
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exactly sure. 

Q. Some lawyers, outside lawyers at 
Philip Morris worked with you on the report, they 
typed it up, you worked on it with them, you met, 
you made some changes; correct? 

A. Yes. 

Q. Didn't they tell you you were required to 

submit this report in order to testify as an expert? 
A. I don't remember them saying required. They 

may have. I don't remember it. 

Q. Sir, did your lawyers or Philip Morris' 
lawyers ever say to you. You have to submit the 
reliance documents upon which your testimony is 
based as an expert? 

A. No, sir. 

Q. And you did not submit any internal 

Philip Morris documents; correct? 

A. I did not. 

Q. You didn't submit any industry documents; 

correct? 

MR. LONG: 

Objection, Your Honor. May we 
approach? 

THE COURT: 

You may approach. 

(At sidebar:) 

MR. LONG: 

Your Honor, my objection is that this 
has nothing to do with qualifications. We 
are spending a lot of time and wasting 
time. 

It's up to Your Honor to determine 
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whether the witness when he testifies on 
direct can use an exhibit in terms of 
whether it's on a reliance list. It's not 
the function of the jury at all to figure 
out whether something is on a reliance 
list or not. It's your determination. 

It's irrelevant for purposes of 
qualifications for this jury. Let's move 
on to something that deals with 
qualifications. 

MR. RUSS HERMAN: 

Mr. Gay asked him on qualifications 
if he published, he asked him if he had 
patents, he asked him if he wrote 
articles, et cetera, et cetera. He went 
into it to establish qualifications. 

Now I'm going to establish that he's 
not qualified. And the reason he's not 
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qualified to give opinions is he hasn't 
complied with submitting a reliance list 
in conjunction with the Court's order. 

THE COURT: 

I will hear it for that purpose. 

(In open court:) 

THE COURT: 

For the record, the objection is 
overruled. 

BY MR. RUSS HERMAN: 

Q. Mr. Gay, Philip Morris' attorney, asked you 

before the lunch break whether you had written 
various papers? 

A. Yes. 
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Q. Whether you had reviewed company documents? 

A. Yes. 

Q. And whether you had given speeches? 

A. Yes. 

Q. You read journal articles; correct? 

A. I don't recall him asking about journal 

articles, but I have. 

Q. Well, I thought you had told me that you had, 
but that's all right. 

Well, your report does not list a single 
company document from any tobacco company, does 
it — 

A. No, it does not. 

Q. — in support of any expert opinion you may 
give; correct? 

A. Correct. 

Q. It doesn't list a single speech or paper you 
presented to the industry; correct? 

A. Correct. 

Q. It doesn't list a single paper you gave in 
any meeting with any public health official upon 
which you could base an upon; isn't that correct? 

In other words, you didn't list whatever these 
speeches or papers were with your report? 

A. I didn't list them, no. 

Q. And Mr. Gay asked you about patents. You 

never listed any patents in connection with your 

expert report, did you? 

A. No, I did not. 

Q. In fact, and I want to be fair with you, as 
far as I can tell, you listed one document. If you 
turn to page five, under Paragraph (IV). And that 
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was in 1997, and you gave that in 1998; correct? 

A. Yes. 

Q. So you don't have to share in supporting any 

expert opinion with this jury a single internal 
report, scrap of paper, supporting your opinion from 
Philip Morris; isn't that correct? 

A. I don't know the answer to your question, I'm 
sorry. 

Q. In order to give an opinion in this case, you 
had to list the documents you were going to use. 

You listed none; correct? 

A. I didn't list any documents, no. 

Q. Yeah. Now, after you left Philip Morris in 
1998, you had to negotiate with them a renewable 
consultant contract; isn't that true? 


http ://legacy.library.ucsf.£^tii#otaJI[^00/|^.industrydocuments.ucsf.edu/docs/lzfl0001 



16 A. I did. I didn't have to. 

17 Q. Well, whether it was your idea or their idea, 

18 you signed a written contract, didn't you? 

19 A. I did. 

20 Q. And that contract is renewable; that is, 

21 either they renew it or you renew it or they say 

22 good-bye or you say good-bye? 

23 A. On an annual basis, yes. 

24 Q. And it has been renewed every year since 

25 1998? 

26 A. It has. 

27 Q. And I can't ask you or I'm not going to ask 

28 you how much you have been paid in all these cases, 

29 but you are paid, are you not? 

3 0 A. I am. 

31 Q. And in that contract, it has a cooperation 

32 clause, doesn't it? 
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1 A. I think it does, yes. 

2 Q. Now, there were several different drafts of 

3 this report before the Court got it, this Court got 

4 it or we got it; isn't that true? 

5 A. I don't think there were several. There may 

6 have been one more or some minor changes, but not 

7 many. 

8 Q. Do you recall testifying under oath in a 

9 deposition there were several drafts? 

10 A. There may have been. 

11 Q. Where are the drafts? 

12 A. I don't have them. 

13 Q. What happened to them? 

14 A. I don't know. 

15 Q. Were they on the lawyer's computer? 

16 A. I don't know where they — I don't have any 

17 on my computer. I don't have any in my possession. 

18 Q. You didn't do any of the drafts on your 

19 computer? 

20 A. No. 

21 Q. Now, you have before you left Philip Morris 

22 and since Philip Morris made document selections of 

23 particular documents at your lawyer's direction from 

24 Philip Morris; isn't that true? 

25 A. What do you mean by document selection? I 

26 will try to help you, but I don't know what you 

27 mean. 

28 Q. Were you not requested by the Shook Hardy law 

29 firm to periodically review Philip Morris documents 

30 for litigation purposes? 

31 A. Over the years I have for litigation 

32 purposes, for the sole purpose of determining 
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1 whether or not documents contained proprietary 

2 information or not. 

3 Q. And before you went to work or in 1972 when 

4 you went to work for Philip Morris, you were given 

5 the direction to learn as much as you could about 

6 research and development, and you began reviewing 

7 company documents. Isn't that true? 

8 A. That is correct, yes. 

9 Q. And you continued to review company documents? 

10 A. Yes. 

11 Q. And you have had access to the Philip Morris 

12 web site since it went up in the year 2000; correct? 
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A. I have had access, yes. 

Q. Now, during the period of time that you were 
at Philip Morris as an expert, either internally or 
externally while you were reviewing documents for 
lawyers or on your own, did you review documents in 
which Philip Morris scientists were asked to destroy 
research? 

MR. GAY: 

Objection. Beyond qualifications. 

MR. RUSS HERMAN: 

May I approach? 

THE COURT: 

You may approach the bench. 

(At sidebar:) 

MR. GAY: 

I would add not only is it beyond 
qualifications. Your Honor, but it also is 
cumulative. They have used these 
documents with multiple witnesses already, 
and just using it with another witness is 
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cumulative. 

MR. RUSS HERMAN: 

I haven't used any document. I'm 
dealing with a credibility issue right now 
and I'm entitled to cross the witness — 


THE COURT: 

The objection is overruled. 

(In open court:) 

THE COURT: 

Overruled. Answer the question. 

BY MR. RUSS HERMAN: 

Q. Have you seen any documents where 

Philip Morris scientists in research and development 

were asked to destroy documents? 

A. In the context of litigation. 

Q. What? 

A. In the context of litigation I have seen one, 
yes. 

Q. Well, have you seen any documents from 1972 

to the time you left Philip Morris or from the time 
you have been a consultant not to keep any written 
records of meetings? 

A. I don't recall that. I may have seen that in 
the context of litigation too, but I don't recall. 

Q. Did you see any documents while you were at 
Philip Morris — you were at Philip Morris when they 
shut DeNoble's lab down, weren't you? 

A. I was at Philip Morris when Mr. DeNoble's lab 
was shut down. 

Q. Did you see any documents as to why they shut 
DeNoble's lab down? 

A. No, I didn't. 
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Q. Did you see any documents while you were 
making your document review about shredding research 
and development results? 

A. I may have in the context of litigation, but 
I don't recall. 

Q. Well, while you were doing your document 
review of these documents, what about directives 
from supervisors to others that if they found bad 
results, they should bury them? 
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A. I have seen that in the context of litigation 
only. 

Q. And what about documents while you were there 
from supervisors saying that a dummy mailing address 
ought to be set up in Colon, Germany, so they could 
ship stuff over there to INBIFO? 

A. Yes, but only in the context of litigation 
have I seen them. 

Q. You didn't see any of those documents while 
you were working there? 

A. No. 

Q. You never got any directives like that? 

A. No, sir, never. 

Q. Well, as an expert in analytical chemistry 

working on cigarette design for Philip Morris in 
1994, what was your reaction when the president of 
Philip Morris took an oath before Congress and swore 
that nicotine or cigarettes weren't addictive? 

MR. GAY: 

Objection, Your Honor. 

THE COURT: 

Approach the bench. 

(At sidebar:) 
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MR. GAY: 

Your Honor, we object on the same 
grounds we have raised before about the 
testimony before Congress on the basis of 
Knorr-Pennington, on the basis of this is 
way beyond qualifications of this witness. 
MR. RUSS HERMAN: 

It has to do with his credibility as 
an analytical chemist in a supervisory 
position in 1994 as to whether he made a 
protest about that statement or not. 
Knorr-Pennington has been overruled. 

THE COURT: 

I don't think it has anything to do 
with his qualifications. I am going to 
sustain the objection. 

(In open court:) 

THE COURT: 

The objection has been sustained. 

Don't answer the question. Next question, 
please. 

We are going to recess soon for our 
afternoon recess. 

BY MR. RUSS HERMAN: 

Q. Do you have any information as an expert 
witness that any Louisiana smokers before 1996 knew 
what was in your product? 

MR. SCHNEIDER: 

Your Honor, objection. May we 
approach? 

THE COURT: 

You may approach. 
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(At sidebar:) 

MR. RUSS HERMAN: 

Before you object, I want to know if 
you are objecting for Philip Morris or 
not? Because so far he's limited as a 
Philip Morris witness, and I haven't asked 
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him anything about Brown & Williamson. 

MR. SCHNEIDER: 

I'm objecting on behalf of the 
defendants. We have been making 
objections on behalf of all defendants, so 
I'm making the objection on that basis. 

Your Honor, we object on the grounds 
of preemption. This question is basically 
asking whether Louisiana smokers knew thus 
and so about smoking prior to 1996. 

They are deemed warned as a matter of 
law from 1969 forward. On that basis, I 
think the basis of the question is 
preempted and we object on that basis. 

MR. RUSS HERMAN: 

They have argued prescription — 

THE COURT: 

I disagree. The objection is 
overruled. 

(In open court:) 

THE COURT: 

The objection is overruled. Answer 
the question. Do you want me to read the 
question back to you? 

THE WITNESS: 

Yes, I do. Sorry. 
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THE COURT: 

Do you have any information as an 
expert witness that any Louisiana smokers 
before 1996 knew what was in your product? 

A. Other than myself, no. 

Q. Yeah, but you were — oh, you knew? 

A. Yes. 

Q. Well, do you have any information, assuming 
that there has been testimony hypothetically that an 
average age of a Louisiana smoker when they began 
smoking was 14 to 14 and a half years old, that they 
knew there were four thousand constituents in 
cigarette smoke? 

A. I don't know what they knew. 

Q. Did they know that urea was in cigarettes, 
your cigarettes? 

A. I don't know what they knew. 

Q. Did they know ammonia was in your cigarettes? 

A. I don't know. I don't think so, but I don't 

know what they knew. 

Q. Did they know that nicotine was a toxic 
poison? 

A. I don't know. 

Q. You have no information as Philip Morris' 
chemical analyst expert as to what any beginning 
smoker in Louisiana knew about the specific things 
in your product that cause harm; isn't that true? 

A. I don't know what they knew. 

Q. Well, if you didn't know as a chemical 
analyst, would you expect a 14-year-old before 1996 
to know? 


MR. GAY: 

Objection, 
THE COURT: 
Overruled. 
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argumentative. 

Answer the question if 
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you are able to. 

A. I guess I'm confused. I thought I was 
answering I don't know what they knew, not that I 
didn't know it. 

Q. Sir, you don't know what of the four thousand 
constituents in it cause harm today; is that correct? 
A. I know a lot of them that do. I know — 

Q. Well, name some for me, just so we can get 
through this and take a break? 

A. Some of the ones that do, carbon monoxide; 
oxides of nitrogen, which is a family of compounds; 
nitrosamines, which is a family of compounds; 
polycyclic aromatic hydrocarbons are a family of 
compounds; aldehydes are a family of compounds. 

And I can go on. I cannot name every last 
one of them, no. 

Q. Fine. 

Sir, do you have an opinion as a chemical 
analyst that 14 and 14 and a half year olds in 
Louisiana knew all those bad chemicals were in your 
product at the time they started smoking? 

MR. GAY: 

Objection. Repetitive. 

THE COURT: 

Sustained. Next question, please. 

BY MR. RUSS HERMAN: 

Q. Well, if Philip Morris didn't know that 

nicotine was addictive in 1994, are you prepared to 
charge 14 year old and 14 and a half year old 
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Louisiana folks as an expert with knowledge when 
they started smoking they were going to become 
addicted? 

MR. GAY: 

Objection. Relevance, beyond 
qualifications. 

THE COURT: 

Overruled. Answer the question, if 
you are able to. 

A. Again, repeating, I don't know what 14-year- 
olds knew or what they based their decisions upon. 

I still don't know. 

Q. Well, if you can't give us an opinion as an 
expert for Philip Morris as to which cigarettes that 
PM puts in the marketplace before '96 are more 
harmful than other cigarettes, do you think that a 
14 — as an expert, that a 14 or a 14 and a half 
year old should know what you don't know as an 
expert? 

MR. GAY: 

Objection. Argumentative, compound, 
beyond qualifications. 

THE COURT: 

Overruled. Answer the question if 
you are able to. 

A. Let me try. Maybe we can take them one at a 
time. 

Q. Do you want to break and we can think about 
it? 

A. No. Go ahead and ask me the question you 
want me to answer. 

Q. Well, if you don't know as someone that 
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worked there, is a paid consultant, that somebody 
that has testified in 30 trials which cigarettes 
that you made or that Philip Morris made are more 
harmful than others — 

A. I know that. 

Q. Well, that's what I asked you before, and you 
said — 

A. You asked me as an expert before, but I know 
that — 

Q. I'm asking you as an expert. 

A. I'm not an expert in that area, but I can 

tell you what the experts say about it and what I 
have been advised in the way I worked on it. That's 
all I can do. 

Q. Sir, you didn't bring those documents here to 
support what somebody else told you, did you? 

A. No, I did not. 

Q. And they are not here to talk to the jury. 

So I'm asking you as an expert. If you can't give 
an opinion as a Ph.D. analytical chemist employed in 
cigarette design in research and development from 
1972 to 1998 as to which cigarettes you make are 
more harmful or less harmful, do you expect a 14 and 
a half year old in Louisiana to know and be able to 
know? 

A. Look, not to be argumentative with you, I 
don't want to do that. Let me just tell you what I 
do know. 

I know as a person, I know from the time I 
was in high school — 

Q. Sir — 

A. — what my parents told me about the harm of 
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smoking, my teachers told me about that. I know for 
a fact cigarette smoking is not good for you, it's 
harmful, it causes these diseases. 

I know that as a person. And I think — I 
don't know, but I think most 14-year-olds know 
that. I knew that as a 14-year-old. 

I'm sorry to raise my voice. I apologize. 

Q. No, sir. I think that's what we have heard 
from Philip Morris — 

MR. GAY: 

Objection. Commenting. 

Q. I'm asking — 

THE COURT: 

Just a moment, gentlemen. Approach 
the bench. 

We are going to take our midafternoon 
recess at this point. Stay around the 
jury room fifteen minutes from now and we 
will call you when we are ready to come 
back. Mr. McCoy will summon you from the 
jury room. 

(In open court without a jury 
present:) 

THE COURT: 

Mr. Gay's objection was commenting, 
and I called you up here — 

MR. RUSS HERMAN: 

It was improper. 

THE COURT: 

— to stop you from getting into a 
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shouting match. Don't do it again. 

32 


MR. RUSS HERMAN: 
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1 


Yes, sir. 

2 


THE COURT: 

3 


Anything for the record by plaintiffs 

4 


while the jury is out? 

5 


MR. RUSS HERMAN: 

6 


No. I'm just alerting the Court and 

7 


counsel that I have about 15 more minutes 

8 


of cross on qualifications. 

9 


THE COURT: 

10 


How long do you think your conference 

11 


call will take? 

12 


MR. RUSS HERMAN: 

13 


I hope it won't take more than 

14 


fifteen minutes. Your Honor. 

15 


THE COURT: 

16 


All right. We will recess for 

17 


fifteen minutes. 

18 


(A recess is taken at 2:53 p.m.) 

19 



20 


(In open court with a jury present at 

21 


3:20 p.m.:) 

22 


THE COURT: 

23 


Mr. Herman? 

24 


MR. RUSS HERMAN: 

25 


Good afternoon. Your Honor. Good 

26 


afternoon, folks. Dr. Whidby, learned 

27 


counsel. 

28 

BY MR, 

. RUSS HERMAN: 

29 

Q. 

First of all, I raised my voice, and I'm 

30 

sorry. 


31 

A. 

I raised mine too. 

32 

Q. 

But you are a witness. This is my — I'm not 
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1 

supposed to do that, okay, and I'm sorry I did. And 


2 let me see if I can get back to a more professional 

3 way to ask you questions. Thank you for your 

4 indulgence. 

5 Sir, I'm not asking you what you knew as a 

6 child or what your parents told you or what you 

7 thought about cigarettes then. I am asking you a 

8 question about whether as an expert chemical analyst 

9 with a Ph.D. working for Philip Morris, do you 

10 expect 14 and a half year olds to know things that 

11 you didn't know as an expert? 

12 A. No. 

13 Q. Now, I just want to cover two more areas with 

14 you; okay? The first area has to do with folks who 

15 were in charge at Philip Morris, and the second has 

16 to do with testimony you have given in other cases; 

17 okay? 

18 Now, during the period of time from 1976 to 

19 1984, was Mr. Cullman, C-u-l-l-m-a-n, president of 

20 Philip Morris, the parent company? 

21 A. There were several Mr. Cullmans. There was 

22 one who was president, yes. 

23 Q. Mr. Jett Lincoln was in Philip Morris. He 

24 worked in New York; correct? 

25 A. I believe that's correct. 

26 Q. And then at Philip Morris Tobacco Company in 

27 New York, Mr. Goldsmith and Mr. Resnick; is that 
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28 correct? 

29 A. They were both in New York at one time. 

30 Q. And then the liaison to research and 

31 development from New York to Virginia, Richmond, 

32 Virginia, where you worked, that was Mr. Seligman, 
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1 Mr. Resnick and Mr. Goodale; is that correct? 

2 A. I don't know that they held that title. I 

3 also don't know if they held that title, for what 

4 time. 

5 Q. You knew they worked in New York and 

6 periodically they would come visit research and 

7 development in Richmond; correct? 

8 A. That did happen, yes. 

9 Q. And in research and development. Dr. Wakeham, 

10 Dr. Seligman and Dr. Hausermann were in charge of 

11 overall research and development; isn't that 

12 correct? 

13 A. At various points in time. 

14 Q. Mr. Gannon was in product development with 

15 Mr. Meyer; is that correct? 

16 A. At one point in time. 

17 Q. And Mr. Gannon and Mr. Turrano were in 

18 process development, in charge of process 

19 development during that time frame; is that correct? 

20 A. At one time or another, yes. 

21 Q. And Mr. Osdene was in charge of biochemical 

22 research; isn't that correct? 

23 A. That was one of the groups that reported to 

24 him, yes. 

25 Q. And Mr. Charles reported to Mr. Osdene; 

26 correct? 

27 A. At one time. 

28 Q. And Mr. Morgan, who has testified in this 

29 case, and Mr. DeNoble or Dr. DeNoble, they reported 

30 up the line to Charles and Osdene; correct? 

31 A. They may have reported. Mr. Morgan at least 

32 at one time reported to Dr. Charles. Whether or not 
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1 Dr. DeNoble reported to Dr. Charles I don't recall. 

2 Q. And Mr. Dunn was a supervisor in research and 

3 development. He also reported to Mr. Osdene; 

4 correct? 

5 A. We had two Dunns. A Dr. Dunn reported to 

6 Dr. Osdene. 

7 Q. And Ms. Levy and Myron Johnston reported to 

8 Dr. Dunn; isn't that true? 

9 A. At one time, yes. 


10 

Q. 

And in applied research. Dr. Farone, 

who 

11 

testified here, he was in charge of applied 

12 

research; isn't that true? 


13 

A. 

That is correct. 


14 

Q. 

And Dr. Uydess reported to Dr. Farone? 

15 

A. 

I don't recall Dr. Uydess reporting 

to 

16 

Dr. 

Farone. 


17 

Q. 

Would you disagree with that if Dr. 

Uydess 

18 

testified to that? 


19 

A. 

I think most of the time he was there, he 

20 

reported to me rather than Dr. Farone. But there 

21 

may 

have been a point he was reporting up 

through 

22 

Dr. 

Farone. 


23 

Q. 

Did you report to Dr. Farone? 


24 

A. 

Yes, I did. 
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Q. Now, I would like to put up JW-17, which is 
an organizational chart. And that chart lists the 
individuals I just asked you about. 

It's not a Philip Morris document; I want you 
to know that. It's a document I constructed either 
from testimony or other Philip Morris documents. Do 
you see that, sir. 

A. I see it. Yes, I see it. 

21182 

Q. Is it reasonably accurate, sir? 

A. Like I said before during recent testimony, 
at one point in time I think most of these people 
were in some of these positions. Some of the people 
are listed multiple times, as you indicated. 

So it's not really an organizational chart. 

It's something else. But whatever it is, it looks 
like it's a reasonable representation of where 
people were over this period of time at one point in 
time. 

Q. Sometime — 

A. Excuse me. I'm sorry, maybe there was never 
a time when all these people were in these positions 
simultaneously. 

Q. Correct. But during this period of time, 
these folks were at least in these positions for a 
period of time; is that correct? 

A. Right. And if we want to represent it as 
that rather than an organizational chart, I have no 
problem. 

Q. Fine, I will call it that. 

MR. RUSS HERMAN: 

May I publish demonstrative JW-17 as 
clarified by the witness. Your Honor? 

MR. GAY: 

No objection. 

THE COURT: 

You may publish it. 

BY MR. RUSS HERMAN: 

Q. You see these? Now, there were management 
meetings in research and development during this 
period of time, were there not? 
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A. Yes, there were. 

Q. In other words, the people from New York 
would come down to Richmond, and they would sit in 
on meetings that these folks in Richmond, Virginia, 
were having; correct? 

MR. RUSS HERMAN: 

If you would, blow up from Richmond, 
Virginia, down, where it says vice 
presidents. Can we do that, Carl? 

We can't do it, all right. 

Is there a pointer? Does anybody 
have a pointer? 

May I approach this. Your Honor? 
Thanks, Walt, I appreciate it. 

BY MR. RUSS HERMAN: 

Q. Now, people from New York in management would 
come down to Virginia during this period of time and 
sit in on these research and development meetings; 
isn't that correct? 

A. That did happen, yes. 

Q. And you sat in on these research and 
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22 development meetings; correct? 

23 A. Yes. 

24 Q. Well, from 1972 to 1984, where would you be 

25 in — in which areas would you be? 

26 A. That's the problem with this chart. 

27 Q. That's why I'm asking the question. 

28 A. Right, because it's not an organizational 

29 chart. I will tell you where I was, though. 

30 From '72 to '78, I was reporting to a manager 

31 who reported to Dr. Osdene there. 

32 Q. Okay. 
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1 A. And that manager is not listed. 

2 Q. In this area? 

3 A. Yes. 

4 Q. Okay. 

5 A. And from '78 till Dr. Farone was fired, I was 

6 reporting to him, through one manager to him until 

7 '81, and then from '81 until he was fired to him 

8 directly. 

9 Q. So you were here? 

10 A. Yes, sir. 

11 Q. Okay. Now, while you were in research and 

12 development in Richmond, Virginia, in this area, 

13 evidently then you attended meetings at which 

14 Dr. Seligman was present; correct? 

15 A. I did. 

16 Q. And Dr. Wakeham was present; correct? 

17 A. Yes. On occasion, yes. 

18 Q. And Osdene was present; correct? 

19 A. Yes. 

20 Q. And Charles was present; correct? 

21 A. Yes. 

22 Q. And Dunn was present? 

23 A. Yes. 

24 Q. And Ms. Levy was present? 

25 A. Yes. 

26 Q. And Mr. Johnston, he was present? 

27 A. Yes. 

28 Q. And Mr. Morgan, he was present? 

29 A. Yes. 

30 Q. And Dr. Uydess, he was present? 

31 A. Yes. 

32 Q. And Dr. Farone was present at those meetings? 
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1 A. Yes. 

2 Q. Now, was nicotine discussed at those meetings 

3 with management? 

4 A. I'm sure it was. 

5 Q. Were constituents in smoke discussed with 

6 management? 

7 A. Yes. 

8 Q. Were potential cancer-causing constituents in 

9 smoke discussed with management? 

10 A. Yes. 

11 Q. Was biological research discussed with 

12 management? 

13 A. Yes. 

14 Q. Did you ever hear the term in these 

15 discussions or elsewhere gentlemen's agreement? 

16 A. No. 

17 Q. Did you ever see the documents that state 

18 gentlemen's agreement? 
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A. No. 


Q. Do you know anything about the gentlemen's 
agreement in terms of these meetings? 

A. In terms of those meetings, no. 

Q. These meetings. 

A. No. 

Q. In these meetings, was it ever discussed 

about shipping documents overseas to INBIFO to a 

dummy mail drop? 

A. No. 


MR. GAY: 
Objection. 
qualifications. 
THE COURT: 

Sustained. 

BY MR. RUSS HERMAN: 

Q. Now, let me move on, 
sort of a picture — 


Repetitive and beyond 
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now that we have got 


MR. RUSS HERMAN: 


You may take that down. 

BY MR. RUSS HERMAN: 

Q. Since 1996 — this suit was filed on May 

24th, 1996. Since that time, you began 
testifying — that is, after May 1996, you became an 
expert witness testifier for Philip Morris; is that 
correct? 

A. Let me clarify something. You asked me to 
keep in mind that time before. Do you want to ask 
me about after '96? 

Q. I sure do, about your testimony in these 
cases you became a testifier in. 

A. I did, yes. 

Q. Let me explain. 

A. I'm just keeping it in mind for you. 

Q. Thank you. I need all the help I can get. 

I'm grateful for it. 

Because your testimony in these cases is 
about things that happened before 1996, isn't it? 

A. Yes, it is. 

Q. That's why I'm asking. 

Do you remember the cases you testified in by 
deposition or in court? 

A. Not explicitly, no. 

MR. RUSS HERMAN: 

Your Honor, I would like to publish 
the first page JW-58. 
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Would you put it on the Judge's 
screen, please? 

May I publish. Your Honor? 

THE COURT: 

Any objection? 

MR. GAY: 

No objection. Your Honor. 

THE COURT: 

You may publish it. 

BY MR. RUSS HERMAN: 

Q. You testified in Shipman v. Philip Morris. 

Did you testify as an expert? 

A. I don't know whether I did or not. I gave a 
deposition in that case. 

Q. Let me help you out. When I say did you 
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16 

testify, what I mean is 

did you take an oath and 

17 

either give a deposition 

or testify at trial? 

18 

A. 

Yes . 


19 

Q. 

And did that case 

involve other cigarette 

20 

companies? 


21 

A. 

No, it did not. 


22 

Q. 

Okay. Then — and 

who approached you to 

23 

become a testifier? 


24 

A. 

I don't recollect. 


25 


MR. GAY: 


26 


Objection, 

Your Honor. Relevance. 

27 


THE COURT: 


28 


I'm sorry? 


29 


MR. GAY: 


30 


Objection, 

relevance. 

31 


THE COURT: 


32 


Overruled. 

Answer the question. 
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1 

A. 

Sir, I don't recall 

who asked me to do that. 

2 

Q. 

All right. Then you testified by deposition 

3 

twice 

and at trial in Whitely; correct? 

4 

A. 

Whitely, yes, sir. 


5 

Q. 

And that wasn't limited to Philip Morris, wa; 

6 

it? 

There were other defendants in that case? 

7 

A. 

I really don't recall. 

8 

Q. 

Did you testify as 

an expert? 

9 

A. 

I don't recall if it was an expert or fact 


10 witness. I don't recall. 

11 Q. That's when you were a consultant, isn't it? 

12 A. Yes, I am — I was a consultant, yes, or I 

13 was a consultant during that period of time, yes. 

14 Q. Well, do you recall — you do recall 

15 testifying for Philip Morris as an expert in the 

16 Whitely case, don't you? 

17 A. I recall testifying. Whether I was an expert 

18 or not, I don't know whether I was a fact witness or 

19 expert witness. 

20 Q. Well, you worked with lawyers for 

21 Philip Morris in connection with those depositions 

22 and your testimony in that case; correct? 

23 A. Yes, I did. 

24 Q. And they prepared you on many of the subjects 

25 that you are going to testify about today; isn't 

26 that true? 

27 A. We talked about them. I guess that's 

28 preparation. 

29 Q. Okay. Then you testified in the Falise 

30 case. And that case involved other tobacco 

31 companies other than Philip Morris. It involved 

32 Philip Morris and other tobacco companies; correct? 
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1 A. I believe that's correct, yes. 

2 Q. Did it also involve the Tobacco Institute? 

3 A. I don't recall. 

4 Q. Did you testify as an expert? 

5 A. Again, I don't know whether it was as an 

6 expert or fact witness. I did testify, though. 

7 Q. Were you prepared by Philip Morris' outside 

8 attorneys in that case? 

9 A. I probably was. I don't recall the 

10 preparation, but probably. 

11 Q. Then we took your deposition in this case; 

12 correct? 
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13 A. Yes. 

14 Q. And this case you do know involves the other 

15 tobacco companies, doesn't it? 

16 A. I do know that, yes. 

17 Q. And you were prepared for that deposition by 

18 Philip Morris counsel, were you not? 

19 A. I was. 

20 Q. And you were prepared in this case? 

21 A. Yes. 

22 Q. And incidentally, when I say prepared, it's 

23 just information. I'm not throwing any bad stuff. 

24 Lawyers are supposed to meet with witnesses; okay? 

25 A. Okay. 

26 Q. Then you gave trial testimony in Apostolou; 

27 correct? 

28 A. Yes. 

29 Q. And that involved all the tobacco companies 

30 that are here, Lorillard, Brown & Williamson, R. J. 

31 Reynolds and Philip Morris; correct? 

32 A. I won't argue with that. It probably did. 
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1 Q. Involved the Tobacco Institute? 

2 A. I don't know. It probably did. 

3 Q. Then you gave trial testimony — I'm not 

4 going to keep asking you if you were prepared in all 

5 of these cases. Am I correct to assume that you 

6 were? 

7 A. You are. 

8 Q. Then you testified at trial in the Mehlman 

9 case for Philip Morris as a consultant; correct? 


10 

A. 

That's correct. 


11 

Q. 

As an expert? 


12 

A. 

Perhaps. It may have been just fact. 

I 

13 

don ' t 

know whether I was an expert or fact. 


14 

Q. 

And that involved the other tobacco 


15 

companies, didn't it? 


16 

A. 

I believe it did, at least some of them. 

17 

Q. 

And in Blue Cross/Blue Shield, it involved 

18 

the tobacco companies and Tobacco Institute 

, didn 

19 

it? 



20 

A. 

It may have. I won't argue. 


21 

Q. 

And Boeken, was Boeken just a Philip 

Morris 

22 

case? 



23 

A. 

I don't recall. 


24 

Q. 

You gave expert testimony in Boeken, 

didn' t 

25 

you? 



26 

A. 

I may have. 


27 


MR. RUSS HERMAN: 


28 


Okay. Could we put up on the 

Judge 

29 


screen 59, JW-59? 


30 


May I publish. Your Honor? 


31 


THE COURT: 


32 


No objection, I presume? 
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1 


MR. GAY: 


2 


No. 


3 


THE COURT: 


4 


You may publish it. 


5 

BY MR. 

RUSS HERMAN: 



6 Q. Now, rather than take a lot of time and go 

7 through all these questions on each one, I would 

8 like you to look at this list, and I will ask you 

9 one or two or three questions as to all of them. 
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And then if we have to go individually, I will. But 
I don't think we will. 

You either testified as an expert and/or a 
fact witness for Philip Morris in all of these 
matters; correct? 

A. I believe that's the case. I don't right now 
recall the Tompkin case, but I won't argue it. 

Q. I haven't read it either. I don't have the 
transcript yet. Maybe it's Tompkins, I don't know. 
But the others I have. 

But these cases, many of them involved the 
other tobacco companies and/or the Tobacco 
Institute; isn't that true? 

A. No. Some did and some didn't. 

Q. Now, when you testified, you were testifying 

because a Philip Morris lawyer, outside lawyer, came 
to you and said. We need you to testify in these 
cases; correct? 

A. That's generally the case, yes. 

Q. And your testimony in these cases covers much 
of the same testimony that you are going to give to 
this jury; isn't that correct? 

A. Yes, the same questions generally, same 
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answers. 

Q. And you were paid for the preparation in each 
of these cases, for the deposition time, for the 
trial testimony, for meeting with lawyers, for 
analyzing documents, for looking at depositions, for 
rereading other depositions and testimony you 
took — that was taken of you; isn't that true? 

A. If I remembered to turn the time in, yes. 

Q. Did you turn it into your lawyers or 

Philip Morris? 

A. Philip Morris. 

Q. And do you still get retirement benefits from 

Philip Morris? 

A. Yes, sir. 

Q. You still own stock in Philip Morris? 

A. Not much, but some. 

Q. Okay. And you still have a cooperation 

clause with Philip Morris? 

A. I believe it's still in the contract, yes. 

Q. Well, you have been patient with me, thank 

you. 

THE COURT: 

Redirect on qualifications? 


DIRECT EXAMINATION (Continued) 

BY MR. GAY: 

Q. Good afternoon. Dr. Whidby. 

A. Good afternoon. 

Q. Dr. Whidby, you are a cigarette designer with 
a specialty in analytical chemistry; right? 

A. That's correct, yes. 

Q. And you have been engaged in designing 
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cigarettes for over thirty years? 

A. Over thirty years, that's correct, also. 

Q. And in order to design — in order to do your 

job as a cigarette designer, must you understand 
what other disciplines, like toxicology, 
epidemiology, have determined about ways to reduce 
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the hazards of cigarettes? 

A. Yes, I must. It's essential. 

Q. For example, has the public health community 
issued statements indicating what can be done in 
order to reduce the hazards of cigarettes? 

A. Yes, they have. 

Q. Are you familiar with an individual by the 
name of Dietrich Hoffmann? 

A. I am, yes. 

Q. Tell the members of the jury who Dietrich 
Hoffmann is? 

A. Dietrich Hoffmann is a scientist in the 
public health community who has made a specialty of 
measuring smoke constituents, harmful smoke 
constituents and quantifying them in cigarettes. 

Q. Are you familiar with his work? 

A. I'm very familiar with his work. 

Q. Is it important for you to be familiar with 
his work as a cigarette designer? 

A. It's important, yes. 

Q. Is it important in the field of cigarette 

design for a cigarette designer to be familiar with 
that? 

A. Yes. 

Q. And why? 

A. Because what we need to do is to reduce the 
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compounds and the constituents that these people 
have identified and say are bad, and that's what we 
try to do. 

Q. What do you recall was Dr. Dietrich 

Hoffmann's recommendation to the cigarette industry 
back in the '50s with respect to reducing the 
hazards of cigarettes? 

A. Reduce tar and nicotine. 

MR. RUSS HERMAN: 

Objection. 

I will withdraw it. 

BY MR. GAY: 

Q. Now, has the Surgeon General also made 

recommendations with respect to reducing the hazards 
of cigarettes? 

A. Yes. 

MR. RUSS HERMAN: 

Objection. 

THE COURT: 

Do you wish to approach? 

MR. RUSS HERMAN: 

Yes, Your Honor. 

(At sidebar:) 

MR. RUSS HERMAN: 

He's on expert qualifications. He 
has not listed any Surgeon General's 
reports as reliance documents, and these 
questions — 

MR. GAY: 

I'm sorry, I interrupted. I 
apologize. 

MR. RUSS HERMAN: 
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And these questions about what the 
Surgeon General did or didn't do aren't 
proper for qualifications, particularly 
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when they haven't been listed in his 
reliance documents. 

MR. GAY: 

I don't plan to introduce any Surgeon 
General's reports with him, but he knows 
what the Surgeon General has said about 
reducing the hazards of cigarettes. And 
he relies upon those things and he said 
that other people in his discipline rely 
upon those types of things. It's 
perfectly proper examination. 

THE COURT: 

What does it have to do with his 
qualifications redirect? It wasn't 
brought up on cross. 

MR. GAY: 

Well, I thought the whole purpose of 
the cross was to show that he didn't know 
or didn't have a basis to qualify as an 
expert in determining what needed to be 
done to reduce the hazards of cigarettes. 

THE COURT: 

Let me read the question. 

You asked him if the Surgeon General 
made recommendations with regard to 
reducing the hazards of cigarettes. 

MR. GAY: 

That's right. 

THE COURT: 
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How does that bear on his 
qualifications if he knows what the 
Surgeon General has done? I just think 
it's not off the point, but I'm going to 
overrule the objection and let him 
answer. But go on to something else. 

Keep it on qualifications. 

(In open court:) 

THE COURT: 

The objection is overruled. Answer 
the question, please. 

The question is: Now, has the 
Surgeon General also made recommendations 
with respect to reducing the hazards of 
cigarettes? 

A. Yes. 

Q. And what were those? 

A. Reduce tar and nicotine. 

Q. All right. Now, you recall the exhibit 
Mr. Herman put up with all the ages of people, the 
years they started smoking and current year? 

A. Yes. 

Q. Do you remember that exhibit? 

Now, since 1966, since 1966, has there ever 
been such a thing as a safe cigarette? 

A. No, never. 

Q. Has there been a warning on every pack of 
cigarettes since 1966? 

A. Every one of them, yes. 

Q. Now, are you familiar with what biological 

testing Philip Morris has done? 

A. Yes. 
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Q. As a factual matter, are you familiar with 
it? 

A. Yes. 

Q. And has a lot of biological testing on 
cigarettes been done by Philip Morris? 

A. Yes. 

Q. Including biological testing on ingredients 

of cigarettes? 

A. Yes. 

Q. Has Philip Morris been required to report 

since 1985 what ingredients it puts in its 
cigarettes to the federal government? 

A. It has. 

Q. As far as you know, has it complied with what 
the federal government requires it to do with 
telling the federal government what ingredients are 
in cigarettes? 

A. It has. 

Q. And in fact, has every company been required 
to do that? 

A. To the best of my knowledge, yes. 

Q. Now, you were referred to your report. Do 

you have your report in front of you? 

A. I do. 

Q. I would like to turn your attention to page 
two. Paragraph 1 at the bottom. Do you see that? 
Are you with me? 

A. Yes, I think so. 

Q. You state there that: 

There are and have been 
historically design and component 
differences among our cigarette packings, 
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including tobacco blends, tobacco weight 
and cigarette paper as well as filter 
type, length, density and ventilation. As 
a result, Philip Morris now offers, as it 
has historically, an array of products 
with a wide range of tar and nicotine 
deliveries. 

Now, do you need documents to testify, both 
as a factual witness and an opinion witness, an 
expert witness, about that? 

A. No. 

MR. RUSS HERMAN: 

May it please the Court, may I 
approach? 

THE COURT: 

Yes . 

(At sidebar:) 

MR. RUSS HERMAN: 

The witness cannot be the judge in 
the case. 

We filed objections. That paragraph 
starts "My opinions are." 

Whether he needs documents, reliance 
documents to reach an opinion is going to 
have to be a question for you to answer, 
not for him to answer, in the context of 
this case. Because he was required to 
list reliance documents that supported his 
opinion. 

He can't now say I have documents and 
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I have facts as an expert that I'm going 
to rely on. 

21199 

MR. GAY: 

Mr. Herman continues to speak in a 
manner that the jury can hear him. I 
object to it. 

THE COURT: 

Are you finished? 

MR. RUSS HERMAN: 

Yes, sir. 

THE COURT: 

Response? 

MR. GAY: 

Your Honor, there is no requirement 
of a reliance list, none whatsoever. This 
is a factual and expert witness. 

SPECIAL MASTER GIANNA: 

Judge, page twelve. 

MR. GAY: 

Dr. Henningfield — yeah, if you are 
going to use documents to rely upon. If 
you are going to use documents — 

THE COURT: 

Data or other information considered 
by the witness in forming his opinions. 

MR. GAY: 

Right. 

THE COURT: 

It's exactly the same as the 
plaintiffs' expert requirements, and 
that's what everybody has been calling 
reliance documents. 

MR. GAY: 

I don't contest that. I am just 

21200 

saying in order to give an opinion, you 
don't have to have reliance documents. 

Why would you — if you don't have 
any need to rely upon a document to give 
an opinion, why do you need a document? 

MR. RUSS HERMAN: 

The witness had to rely on facts and 
stuff he got from documents. 

I believe. Your Honor, that paragraph 
starts "My opinions are." 

THE COURT: 

No, it doesn't. 

MR. RUSS HERMAN: 

Excuse me, "The following opinions." 

THE COURT: 

You said it starts — 

MR. RUSS HERMAN: 

Yes . 

THE COURT: 

"Based upon my experience at 
Philip Morris and my background as an 
analytical chemist, I offer the following 
opinions." 

MR. RUSS HERMAN: 

He offers the following opinions. 

How can he offer an opinion unless he puts 
there the reliance documents that he's 
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relying on. Where did he get the 
experience from if not from the documents? 

MR. GAY: 

From his work there. 

MR. RUSS HERMAN: 
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And how am I supposed to cross- 
examine him? 

MR. GAY: 

Judge, I have never — there has 
never been a requirement that you have to 
have a reliance list. 

MR. RUSS HERMAN: 

The data or other information 
considered by the witness. Where is that 
in the report? 

THE COURT: 

Well, that's in the trial order. 

MR. RUSS HERMAN: 

Yes, it is. Where is that data? 

This guy gives a five-page report. 

THE COURT: 

Is that the same thing I was looking 

at? 

MR. RUSS HERMAN: 

Yes, it is. CMO 2. 

THE COURT: 

Yeah, I have it. 

MR. RUSS HERMAN: 

I contended he was a phantom witness. 

THE COURT: 

Well, I will have to consider that. 
And we may as well recess for today 
because — how much more of your redirect 
do you have to do? 

MR. GAY: 

I have got a bit more redirect. 

THE COURT: 
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We will recess for today and we will 
discuss it. 

MR. LONG: 

May I make a couple points on this 
issue? 

THE COURT: 

Yes . 

MR. LONG: 

This issue came up before. For 
example, when Dr. Henningfield testified, 
he started testifying. Well, I have seen 
documents — or he was asked. Have you 
seen documents, company documents that say 
such-and-such? 

We objected because they weren't 
referring to any documents on the reliance 
list. We objected under 1002, under the 
best evidence rule. Those objections were 
overruled, and he was allowed to 
repeatedly say that he had seen tobacco 
documents that said this or that. 

Now, he couldn't put anything on the 
screen because it wasn't on the reliance 
list. 
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Then we have Dr. Cummings, who was 
qualified as an expert on tobacco company 
documents, and testified over and over 
again about what he had seen in documents 
over our objection. 

There is a difference apparently in 
the case between your ability to put up a 
document on the screen and have the 

21203 

witness testify about it and whether 
that's on the reliance list, and what the 
plaintiffs' witnesses were able to do based 
upon their review of documents and testify 
in summary fashion they had seen this or 
that, even though none of those documents 
were introduced into evidence during their 
testimony, nor are they on the reliance 
list. 

MR. RUSS HERMAN: 

That's not the problem here. 

The problem here is that every one of 
those witnesses gave an extensive report 
that fully disclosed all of the data that 
they were considering. 

Every one of those witnesses gave an 
expert report that had reliance 
documents. 

Every one of those witnesses gave a 
list of the publications that they were 
relying on. 

This witness comes in with a five- 
page report, no reliance documents and no 
data supporting his opinions. 

He may be able to testify as an 
expert, but he can't testify based upon 
documents or data which he did not 
disclose. 

MR. GAY: 

I'm not planning to present documents 
to him. Judge. I'm going to ask him what 
he's done over the last thirty years as a 
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designer of cigarettes and as a person who 
has engaged in this as an analytical 
chemist. 

This business of having to have a 
document for everything has been blown way 
out of proportion. 

MR. RUSS HERMAN: 

No, it's not a question of a document 
for everything. He didn't even list the 
people who told him whatever they told him 
that he's relying on. 

THE COURT: 

Well, the issue is what do we mean by 
requiring a listing of the data or other 
information considered by the witness in 
forming his opinion, and just above that, 
a complete statement of all opinions and 
the basis and reasons in the report. 

I'm going to dismiss the jury for 
today and we will talk about it after they 
leave. 
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MR. RUSS HERMAN: 

Thank you. Judge. 

(In open court:) 

THE COURT: 

We are going to recess for the day at 
this point. We will resume tomorrow 
morning at 9:30. Thank you. Please be on 
time. 

(In open court without a jury 
present:) 

MR. RUSS HERMAN: 

21205 

Your Honor, could we ask the witness 
to be excused? 

THE COURT: 

Step outside, please. 

THE WITNESS: 

Thank you, sir. 

THE CLERK: 

Quiet in the courtroom. 

MR. RUSS HERMAN: 

I don't know if Your Honor wants to 
entertain it, but I wanted to complete — 

THE COURT: 

Start again. 

MR. RUSS HERMAN: 

I wanted to complete my statement for 
the record in connection with this matter. 

THE COURT: 

I will allow you to do that. 

MR. RUSS HERMAN: 

Thank you. 

Article 602 prohibits testimony with 
lack of personal knowledge. It says go to 
Article 703 when you talk about an 
expert. So I ask you to look at 602, 

703. 

Then you go to Article 702 and 703, 
and it says that a witness — you keep 
reading to 705 — in civil cases, that he 
could testify about opinions or inferences 
without giving reasons without prior 
disclosure of underlying facts or data 
unless the Court required otherwise. 

21206 

Now, the problem that I have in 
reading all of these testimony and his 
report and what I think is going to be 
attempted here is we can never distinguish 
when he's testifying as an expert or a 
fact witness. 

When he says I talked to so-and-so or 
a toxicologist or reviewed something 
that's outside the field of his expertise, 
he's giving hearsay testimony as a fact 
witness. 

He can't use hearsay testimony as a 
fact witness to support an opinion as an 
expert when he never divulged the specific 
hearsay upon which he's relying. 

This technique that's been used with 
this witness over and over again is to 
blunt any attempt to really have the 
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Judge, the jury, or the plaintiffs 
understand when he's giving an expert 
opinion and when he's giving a fact 
opinion, which means the entire testimony 
has to be disrupted every time he's asked 
a question. Is that the opinion you are 
giving as an expert or a fact? 

If it's a fact, we object on the 
basis of hearsay. They have other 
witnesses that can come to testify if they 
choose to do it. 

If it's a expert, as an expert, then 
if you are relying on that material, you 
are relying on hearsay, and that hearsay 

21207 

was never disclosed in your report. 

So that concludes my statement about 

this . 

THE COURT: 

Mr. Gay? 

MR. GAY: 

Your Honor, first of all, let me just 
say that I think this motion comes way too 
late to begin with. That's number one. 

Number two, the articles are clear 
that — and it's been traditional for 
years that an expert may testify and give 
opinions about matters — and to — if of 
a type reasonably relied upon by the 
experts in the particular field in forming 
opinions or inferences on the subject 
matter. The facts or the data need not be 
admissible in evidence. That's Article 
703. 

We don't plan to use documents with 
this man that were not on his reliance 
list. We plan to talk to him about his 
opinions as an expert in cigarette design, 
as an analytical chemist who has got 30 
years experience in this field, and talk 
about what he did and what Philip Morris 
did — 

THE COURT: 

Well, let me focus on what I think 
the real problem is going to be for me to 
regulate his testimony and the 
objections. 

21208 

How am I going to know when you start 
to ask a question whether you are asking 
it of him as a fact witness or as an 
expert witness? 

Is there going to be some signal? 

Are you going to raise your left hand when 
it's a fact question and your right hand 
when it's an opinion question as an 
expert? How am I to know? 

As Mr. Herman has just indicated, the 
rules are different. 

MR. GAY: 

They are, and they were for 
Dr. Farone. When I had to cross — 

THE COURT: 
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Let's talk about this witness and the 
rules for this witness in light of the 
Code of Evidence and the CMO 2. 

MR. GAY: 

It is a problem. Your Honor. This 
man is both a fact witness and an expert 
witness. 

I will do my best to indicate when 
I'm asking what his personal knowledge is 
and when I'm asking him an opinion, and I 
will try to phrase my question about an 
opinion. 

THE COURT: 

Mr. Schneider did that very well when 
he was doing direct testimony and the same 
problem arose but in a much lower profile. 

MR. GAY: 
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Well, it's just the nature of the 
witness being both fact and expert. Your 
Honor. 

He's got thirty years experience, and 
he's entitled to testify about his 
personal experience and what he knows 
about issues relevant to this case, and 
he's also entitled to give his opinion as 
long as it's within the four corners of 
his report. 

MR. RUSS HERMAN: 

If you look at 705, it's clear that 
he was required by CMO 2 and 705 to state 
the data or facts upon which he relied, 
which he has not done. 

He's made conclusionary expert 
opinions, and it's not like any other 
witness. Other witnesses may have 
testified as experts as to what they were 
told, but they were admissions against 
interest. 

This hearsay is outside the realm of 
his expertise. 

THE COURT: 

Well, the realm of his expertise is 
going to be defined when I qualify him. 

We are not there yet, but I know what the 
tender is. 

MR. RUSS HERMAN: 

I don't know whether I'm supposed to 
object to every question either on the 
basis that he's not an expert in that 

21210 

field, it's not in his report, it's not in 
his reliance documents, or it is a fact 
outside of his expertise, told to him by 
someone else, which data is not disclosed 
in his report. 

And it's not our problem. This is 
the first time this problem has come up. 

I haven't seen an expert report like this 
in this case. 

I would like to make one other 
statement for the record. Your Honor. 

With all due respect to learned counsel, I 
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don't know who helped him prepare the 
drafts of this report. It may have been 
lawyers who aren't in this case who helped 
him prepare, you know, reports in other 
cases, so that this practice they thought 
would just fly here. Because obviously no 
one ever told him he had to list his 
reliance documents or include the data. 

But we do know from his testimony 
that lawyers helped him prepare the 
report. So it may have been a negligent 
mistake — not a negligent, an omission by 
lawyers not in the case, in which that's 
not my problem, or it's intentional. 

And I'm not saying it is, because I 
don't know who helped him prepare the 
reports. He said Webb. Webb is not — 
yes, sir. 

THE COURT: 

Mr. Gay, have you anything to say? 

21211 

MR. GAY: 

Your Honor, I have looked at the 
report. It covers the area he's going to 
testify about. I'm not contending he's 
relying upon any specific documents for 
that. 

I'm going to stay within the four 
corners of the report. 

THE COURT: 

Okay. Look at CMO 2, Paragraph 24, 
small (ii). 

MR. GAY: 

I don't have that with me. Your 
Honor. 

MR. RUSS HERMAN: 

I can give it to you, Charlie. 

THE COURT: 

Page No. 12 in that CMO 2, top of the 
page, it says No. 24 and then it goes 
down, it's got a small (i) and below that 
(ii). Read that. 

I'm sorry, go down to (b). It's 
identical. 

MR. GAY: 

I see it. 

THE COURT: 

The report must include the data or 
other information considered by the 
witness in forming the opinions. 

That's the objection, that his report 
doesn't include that information. 

MR. GAY: 

21212 

Well, Your Honor, all I can tell you 
is we don't have documents that he's 
relying upon to form those opinions, so 
there were none attached to the report. 

He's given a clear report of what 
he's going to testify about. They took a 
lengthy deposition of him. If there was 
something they wanted to discover, it was 
available to them. 
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I think the man is entitled under the 
law, as I see it, and under the Case 
Management Order to give his opinions. 

Now, if I want to use some data that 
he hasn't disclosed, I think I am in 
trouble. But I'm not planning to do that. 

THE COURT: 

The complaint is that no data is 
disclosed in the report. That's the 
complaint, that the report is supposed to 
contain information about the data or 
other information considered by the 
witness in forming the opinions. 

And there is nothing that matches 
that description in this report according 
to plaintiffs counsel. 

MR. GAY: 

Because this man is testifying based 
on his expertise and his experience of 
thirty years, not data. 

MR. RUSS HERMAN: 

He's testifying, as I understand it, 
upon information that he got in some way 

21213 

from other folks or documents that isn't 
disclosed in the report. 

THE COURT: 

That's the issue. 

MR. GAY: 

The point there is. Your Honor, very 
simply, that he has done certain things 
with respect to cigarette design, and he 
knows certain things that Philip Morris 
has done with respect to cigarette 
design. 

THE COURT: 

Well, let me stop you there. How 
does he know? Does he know it because he 
perceived it with his senses, he did it 
with his hands or he did the research 
himself? 

Or did he read something that 
somebody else who is not here to testify 
about wrote? 

MR. GAY: 

He's going to testify about what he 
did, what he knows, what he participated 
in, what Philip Morris did that he knows 
of his own knowledge. 

Now, I don't know how to put it any 
differently. The man was there for thirty 
years and he was intimately involved in 
cigarette design. 

THE COURT: 

We all know that. We all know that. 

MR. GAY: 

21214 

Right. Well, I feel a little silly 
saying that. I just don't understand the 
big deal Mr. Herman is making. 

And I think that as someone who has 
been doing this for thirty years, he is 
fully capable of describing what 


http ://legacy.library.ucsf.£^tii#otaJI[^00/|^.industrydocuments.ucsf.edu/docs/lzfl0001 



7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

1 

2 

3 


Philip Morris did to the jury. 

MR. RUSS HERMAN: 

Well, Your Honor, may it please the 
Court, it's expert testimony by proxy. I 
can't cross-examine by proxy. 

It may be that the solution is to 
allow him to testify. If I think he's 
giving an opinion that's outside of his 
expertise as you qualify him, for me to 
object and to get some wide latitude on 
cross-examination as to all of the 
information and all the people that he 
could have talked to and the documents. 

THE COURT: 

I have haven't made much restrictions 
on cross in this case for either side, and 
I don't intend to change that procedure. 

MR. RUSS HERMAN: 

I just don't know how to cross- 
examine him on stuff that's not 
disclosed. 

I don't think bringing up other 
witnesses is really the answer, but I do 
know that Mr. Belasic played hell with 
Dr. Burns on the same issue and with me in 
four conferences, and Dr. Henningfield, 

21215 

Jaffe and Cummings, et cetera. 

And I know the shoe might feel a 
little tight for the defendants, but it's 
the same shoe I have had to wear and my 
colleagues had to wear all through direct 
examination. 

And the fact is that we ought to 
focus on whether that report discloses 
data or the information upon which these 
opinions are going to be given. And I 
don't see them there. 

There is very little talk in there 
about the data or information. There is 
something about I think NOD, a NOD program 
or maybe a Trinity program or something of 
that nature. 

But the information or data without a 
reliance list and without any detail 
whatsoever, I just don't understand how 
this is in compliance. 

MR. LONG: 

Your Honor, may I be heard on the 
last comment Mr. Herman said on the other 
witnesses? 

THE COURT: 

Yes . 

MR. LONG: 

I think where we got where we are is 
early in the case when the plaintiffs 
listed on their forty-eight hours list 
exhibits that had not been on the reliance 
list of the expert reports they 
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submitted. 

Those were the objections being made 
such that witnesses on direct, the 
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plaintiffs couldn't and we can't put up an 
exhibit on the board and have the witness 
testify about it if it was not on the 
exhibit list. 

Now, if you look at plaintiffs' 
witnesses starting, for example, with 
Professor Jaffe, Professor Jaffe testified 
that he had looked at thousands of tobacco 
company documents that had been selected 
by plaintiffs lawyers and given to him. 

He didn't list thousands of exhibits 
on his reliance list. He listed, I don't 
know, forty, fifty, let's say. 

Same thing with Henningfield. He had 
reviewed thousands of documents. 

Same things with Cummings, the 
world's, as he put it, expert historian on 
tobacco company documents. But he didn't 
list all of those, but he testified that 
his knowledge is based on that. 

And he was allowed to testify over 
our objections to such things as. Well, 

Dr. Cummings, did you see documents from 
all the tobacco companies that they used 
ammonia? 

Objection, 1002, best evidence rule. 

Overruled. 

Yes, I did. 

Now, if a witness such as Dr. Whidby 
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may testify to knowledge he's received, 
some of it may be from looking at 
documents. That's no different than 
Dr. Henningfield or Dr. Cummings or 
Dr. Jaffe, who all testified they had 
reviewed thousands of documents, but only 
selected a few to actually show to the 
jury. 

The same was true with Dr. Burns. 

So that's the shoe that the 
plaintiffs put their foot in in their 
case, and if the shoe fits, they have got 
to wear it. 

And our witnesses should be able to 
testify as to knowledge they received from 
documents that they had reviewed because 
the plaintiffs could, but they can't put 
them up on the screen and rely upon them 
under direct testimony. 

That's been the history of how this 
issue has been handled in the case. 

MR. RUSS HERMAN: 

That's not my recollection, counsel. 
My recollection is that Dr. Burns was 
prohibited — for example, your objection 
was sustained because he wasn't in 
compliance with the pretrial order, and he 
wasn't allowed to talk about Monograph 13 
or any of his opinions in there because 
they weren't disclosed in his report. 

And the question is whether the 
information or data is disclosed. We are 
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asserting the same objection, that it's 
not in compliance. 

THE COURT: 

I will consider it between now and 
the time we resume at 9:30 tomorrow 
morning. I will let you know my decision 
before we start the testimony. 

MR. WILLIAMS: 

Your Honor, a brief matter for the 
record? 

THE COURT: 

I'm sorry? 

MR. WILLIAMS: 

A brief matter? 

Juror Rene Reynolds intermittently 
throughout the day was sleeping. I 
watched him this morning doing that and 
this afternoon. 

I know that this has come up before, 
and it's certainly present today. 

THE COURT: 

Well, Mr. Williams, I find myself in 
a dilemma. There are 16 or 18, 30 of you 
folks out there, and some of you are doing 
questioning and making notes, and some of 
you are just looking around during the 
day. 

I have got things that I have to do, 
and I can't spend my day gazing at the 
jurors. 

So what do you suggest? 

I looked at Rene Reynolds today. I 

21219 

thought he was asleep, but he was moving 
his head from side-to-side intermittently 
which indicated to me that I didn't think 
he was asleep. 

Now, make a suggestion that you think 
is workable, if you are correct. And I'm 
not conceding that you are, but make a 
suggestion, if you are up here and it's 
your problem to deal with, Mr. Williams. 

MR. WILLIAMS: 

The problem with Rene Reynolds? 

THE COURT: 

No, sir. When I'm listening to 
testimony, ruling on exhibits and ruling 
on objections and conferring with lawyers 
at sidebar, I can't be watching these 19 
folks we have up here as jurors. 

My point is there are a lot more of 
you folks than there are of me. 

MR. WILLIAMS: 

I agree with you. 

THE COURT: 

And I don't have the ability to watch 
the jurors and do all of the other things 
that I'm supposed to do as a Judge in this 
court. 

MR. WILLIAMS: 

My criticism is not with Your Honor. 

THE COURT: 

And I'm asking you to give me a 
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suggestion to resolve the problem that you 
are bringing up at this point. 

21220 

MR. WILLIAMS: 

My suggestion is we need to inform 
Your Honor of the problem, which we have, 
and we need to continue to do that. 

And if it continues, perhaps 
Mr. Reynolds is not capable or fit to 
continue to serve as a juror. 

THE COURT: 

Well, if you have a motion to make, 
make the motion. But I can't say that I 
agree that Mr. Reynolds was asleep during 
any part of the testimony today from my 
observations. 

But I put in the record that I have 
got a lot of other things to do when this 
case is at trial than look at jurors. 

If I notice a juror and it seems to 
me that the juror is not awake and paying 
attention, I signal the juror's neighbor, 
when I can, to nudge him. 

But when I'm ruling on objections or 
when I'm at a sidebar, I can't do that. 

And I'm suggesting to you that if you 
have a solution to the problem I just 
stated, give it to me. I would be happy 
to listen to it and consider it. 

The day is over. If he was asleep 
and missed something, it does no good to 
talk about it now. We can't rectify it. 
And I'm not going to dismiss him as a 
juror based on what you just said. 

So where do we go from here? You 
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have the floor. 

MR. WILLIAMS: 

We will contemporaneously make that 
known to Your Honor and then make an 
appropriate motion. And that will be the 
motion if he is asleep — 

MR. RUSS HERMAN: 

May it please the Court? 

MR. WILLIAMS: 

I'm not finished. 

MR. RUSS HERMAN: 

Oh, I'm sorry. 

MR. WILLIAMS: 

— that he be excused upon continued 
conduct like that. 

We need to make it contemporaneously 
known to Your Honor. 

THE COURT: 

Tell me how you are going to 
establish if he is or is not sleeping. 

Jurors sit there with their eyes 
closed and their heads down, and I see 
them, they are moving their hands, they 
are moving their heads, they are moving 
their feet, and I conclude from that, 
assuming they are not having nightmares, 
they are probably not asleep. 
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But I'm not an expert. I don't know 
how to address the problem that you bring 
up at the end of the day. If you have a 
suggestion, make it. 

MR. WILLIAMS: 
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I will contemporaneously bring it to 
Your Honor's attention. 

MR. RUSS HERMAN: 

Mr. Williams, if you have concluded, 

I need to put this on the record. 

I have been very attentive to this 

jury. 

THE COURT: 

Let's try to be brief, Mr. Herman. 

MR. RUSS HERMAN: 

I will. 

Mr. Reynolds not only wasn't sleeping 
today, he's been an attentive juror for 18 
weeks. 

And this isn't the first time the 
defendants have tried to set up in this 
record a reason to get jurors that they 
potentially don't like excused. 

There is a way to handle it. The way 
it's been handled in CDC ever since I 
started practicing, you ask to approach 
the bench and you say. Your Honor, perhaps 
the jurors need to stand up and move their 
arms or shoulders or something, which as I 
recall was a suggestion that the Court 
made when this trial started. 

THE COURT: 

We will recess until 9:30. 

(Whereupon, the hearing adjourns at 
4:25 p.m.) 
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